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A BilI for an Act entitled: "An Act limiting the appropriation of

water without a permit in subdivisions,' requiring the department

of natural resources and conservation to approve applications for

exempt well-s in subdivisions; amending sections 76-3-504, 16-3-

505, 16-3-675, 16-3-62A, 16-3-622, and B5-2-306, MCA; and

providing an applicability date."

Be it enacted by the Legislature of the Stat.e of Montana:

Section 1. Section 76-3-504, MCA, is amended t.o read:

"76-3-504. Subdiwision regulationE -- contents. (1) The

subdivision regulations adopted under this chapter must, aL a

minimum:

(a) list the materials that must be included in
+a 1-.asubdivision application in order for the application

determined to contain the reguired elements for the

the review required in '7 6-3-604 (11 ;

purposes of

(b) except as provided in 16-3-5A9, 16-3-609, or 76-3-6L6,

require the subdivider to submit to the governing body an

environmenta.l- assessmenL as prescribed in 75-3-603;

(c) establ-ish procedures consistent with this chapter for

the submission and review of subdivision applications and amended

applications;
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(d) prescribe the form and contents of preli-mi-nary plats

and the documents to accompany final plats;

(e) provide for the identification of areas that, because

of natural or human-caused hazards' are unsuitable for

subdivision development. The regulations must prohibit

subdivisions in these areas unless the hazards can be eliminated

or overcome by approved construction techniques or other

mitigation measures authorized under 16-3-608 (4) and (5) .

Approved construction techniques or other mitigation measures may

not include building regulations as defined in 50-50-101 other

than those identified by the department of labor and industry as

provided in 50-60-901.

(f) prohibj-t subdivisions for buil-ding purposes in areas

Iocated within the floodway of a flood of 10O-year frequency, as

defined by Title'76, chapter 5, or determined to be subject to

flooding by the governing body;

(g) prescribe standards for:

(i) the design and arrangement of lots, streets, and roads;

(ii1 gradi-ng and drainage;

(iii) subject to the provisions of 76-3-511, water supply

and sewage and so1id waste disposal that meet the:

(A) regulations adopted by the departrnent of environmental-

quality under 76-4-704 for subdivisions that wil-1 create one or

more parcels containj-ng less than 20 acres; and

(B) standards provided in 16-3-604 and 76-3-622 for

subdivisions that will create one or more parcels containing 20

acres or more and less than 160 acres; and

LC BOO4
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(iv) the location and installation of public ut.il
(h) provide procedures for t.he administration of

and open-space requirements of this chapter;

consultation conducted pursuant to subsection (1) (q) or

having a substantial interest in a proposed subdivision.

(i) provide for the review of subdivision applications by

affected public utilities and those agencies of l-oca1, state, and

federal government ident.ified durinq the preapplication

LC8004

ities;
l- ho na rlz

those

?\ ^"1-.] i nn yuvrJu

t^
Drrt.i I j f rr nr :AA ' nni jol arr iha nnrrorni nrr hnjuLr_r_rt.y or agency revlew may ..- , --*Y

action on the application beyond the time fimits specified in

t.his chapter, and the failure of any agency to complete a review

of an application may not be a basis for rejection of the

application by the governing body.

(j ) when a subdivision creates parcels with lot sizes

-i-^ I^^^ fhen 5 acres- rc.r'n'i re the subdivider to:qvELo\jrlrv JeDJ , IEYUJIE LrrE c

(i) reserve afl or a portion of the appropriation water

rights owned by the owner of the l-and to be subdivided and

transfer the wat.er right.s to a single entity for use by

landowners within the subdivision who have a legal right. to the

water and reserve and sever any remaining surface water rights

from the land,'

(if) if the land to be subdivided is subject. to a contract

or interest in a public or private entity formed to provide the

use of a water right on the subdivision lots, establish a

landowner's water use agreement administered through a single
an1-i{-rr 1-hrf .^ecifies administration and the rights and

responsibilities of landowners within the subdivision who have a

LC BOO4
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legal right. and access to the water; or

(iii) reserve and sever al-l surface water rights from the

land;

(k) (i) except as provided in subsection (1) (k) (ii),

requlre the subdivider to establish ditch easements in the

subdivi-sion that:

(A) are i-n locations of appropriate topographic

characteristj-cs and sufficient width to aIl-ow the physical

placement and unobstructed maintenance of open ditches or

belowground pipel-ines for the delivery of water for irrigat.ion to

persons and l-ands legally entitled to the water under an

appropriated water right or permit of an irrigation dj-strict or

oj-her nrirrate nr nrrhl j6- pnf jr- rr fnrnarl r^ nfoVid€ fOf the USe OfvLlru! yllvquL v! yuvftv urluruj ev I,

the water right on the subdivision lots;

(B) are a suffici-ent distance from the centerl-ine of the

ditch to all-ow for construction, repair, mai-ntenance, and

inspection of the ditch; and

(C) prohibit the placement of structures or the planting of

vegetation other than grass within the ditch easement without the

written permission of the ditch owner.

(ii) Establishment of easements pursuant to this subsection

(1) (k) is not required if:

(A) the average lot size is l acre or l-ess and the

subdivider provides for discl-osure, in a manner acceptabl-e to the

governing body, that adequately notifies potential buyers of l-ots

that are cl-assified as irrigated l-and and may continue to be

assessed for irrigation water delivery even though the water may

LC BOO4
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not be deliverabfe; or
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to

(B) the water rights are removed or the process has been

initiated to remove the water riqhts from the subdivided l-and

through an appropriate legaI or administrative process and if

removal or intended removal is denoted on the preliminary plat

If removal of water rights is not complete upon filing of the

final pIat, the subdivider shall provide written notification

prospective buyers of the intent to remove the water right and

shall document that intent, when applicable, in agreements and

leqal documents for related safes transactions.
(I) require the subdivider, unl-ess otherwise provided for

under separat.e written agreement or filed easement, to file and

record di-tch easements for unobstructed use and maintenance of

existing water delivery ditches, pipelines, and facilities in the

subdivision that are necessary to convey water through the

subdivision to lands adjacent to or beyond the subdivision

boundaries in quantities and in a manner that are consistent with

historic and 1egal rights;
(m) limit the t-otal amount of water aooronriated for the

subdivision usinq one or more wells or developed springs pursuant

to 85-2-305 (3) (a) (i) (A) to no more than 10 acre-feet per vear;

ffi-.lbl requj-re the subdivider to describe, dimension, and

show public utility easements 1n the subdivision on the final
plat in their true and'correct locat.ion. The public utility
easements must be of sufficient width to al-Iow the phvsical

placement and unobst.ructed maintenance of public utility
facil-ities for the provision of public utility services within

LC BOO4
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t.he subdivision.

-(.n}aAI establ-ish whether the governing body, its authorized

agent or agency, or both will- hold public hearings;

Slp} establ-ish procedures describing how the governing

body or its agent or agency will address information presented at

the hearing or hearings hel-d pursuant to 16-3-605 and 16-3-6L5;

ffl-g.I establish criteria that the governing body or

reviewing authority wilI use to determine whether a proposed

method of dispositj-on using the exemptions provided 1n 76-3-207

or 1 6-3-201 is an attempt to evade the requirements of this

chapter. The regulations must provide for an appeals process to

the governing body if the reviewing authority is not the

governing body.

ffiIr| est.abl-ish a preapplication process that:

(i) reguires a subdivider to meet with the authorized agent

or agency, other than the qoverning body, that is designated by

the governing body to review subdivision applications prior to

the subdivider submittj-ng the application;

(ii) requires, for informational- purposes only,

identification of the state l-aws, local regulations, and growth

policy provisions, if a growth policy has been adopted, that may

apply to the subdivision review process;

(iii) requires a l-ist to be made avail-able to the subdivider

nf l-ho nrrl^rlir. rrl- iIit'i cs- thoee arrpnr'ies of 1^^^r ^r-!^ and\JI LIIC IJUUIIU ULIMIEg, LITVDE aVCrlurso vI IL'UO'I, DLOLET

federal government, and any other entities that may be contacted

for comment on the subdivisi-on appl-ication and the timeframes

that the pubJ-ic utilities, agencies, and other entities are given

LC 8004
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or agency designated by the governing body contacts a

,,+.:r.:!-, nr n1-hor 6nf.i+,. +1^^+ not inCl-Udedu Lr-LI L| 7 dYellUJ r ur u LllE! YIIL-L Ly LIId L Wd5

list originally made avaifable to the subdivider, the

^L^r I -.oti frr the srrhdivider of the contact andaYsrluy Dlrd'fr rr(JLJ_ry LIIe >ulJLr

timeframe for response.

LCBOO4

l-ho :nonl-

public

on the

:nanf nr

t.he

days

and

fl^.i ^LIIIJ

(iv) requires that a preapplication meeting take place no

more than 30 days from the date that the authorized agent or

agency receives a written request for a preapplication meeting

from the subdivider; and

(v) establishes a ti-me 1i-mit after a preappfication meetingl

by which an application must be submitted as provided in
'7 6-3-604;

e]eL requires that the written decision required by

16-3-620 must be provided to the applicant within 30 working

foll-owing a decision by the governing body to approve,

conditionally approvez or deny a subdivj-sion.

(2) In order to accomplish the purposes described j-n

76-3-501, the subdivision requlations adopted under 76-3-509

this section mav include provisions that are consist.ent with

section that promote cl-uster development.

(3) The governi-ng body may establish deadlines for

submi-ttal of subdivision applicaLions. "

t- ,I Internal- References to 76-3-504:
50-60-901x 50-60-907 x 76-3-571x 7 6-3-511x

76-3-605a7 6-3-607x
76-3-609 x

7 6-3-604x
7 6-3-675a

76-3-604x
-- ^ -^^ )/o-J-ozua I
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Section 2. Section 76-3-605, MCA, j-s amended to read:

"76-3-605. Hearing on subdivision application. (1) Except

as provided in 16-3-609 and 76-3-616 and subject to the

regulations adopted pursuant to 7ffi*J-@ 76-3-504 (1) (p) and

16-3-615, at least one public hearing on the subdivj-sion

application must be held by the governing body, its authorized

arrani. .'\r :.rFnr'\/- nr l-ro1-h anrl l-he oorrerninc 1-^r" :!^ -"-'horizedqYEITL v! qYslluyt Vr UvLll qlrv Lrls yvvE!rrlll9 lUUy, rLJ OUL

agent or aqency, or both shal-1 consider all- relevant evidence

ral=r- inn f a f ha nrr}. l in ha:lftr qafotrr :nd ura'l f:ra inclrrrlinn 1- hpIgf aLIf rY LU LIlg }JUVIMIEqf UrI, Oq!sLJ t qlru wsM!9, IIlv!uuf IIY LIIE

environmental assessment if required, to determine whether the

subdivision application should be approved, conditionally

approved, or denied by the governinq body.

(2) When a proposed subdivision is also proposed to be

annexed to a municipality, the governing body of the municipatity

shal-l- hold joint hearings on the subdivision application and

annexation whenever possible.

(3) Notice of the hearing must be given by publicati-on in a

newspaper of qeneral circul-ation in the county not l-ess than 15

days prior to the date of the hearing. The subdivider, each

property owner of record whose property is immediately adjoining

the l-and incl-uded in the preliminary plat, and each purchaser

under contract for deed of property i-mmediately adjoining the

l-and included in the preliminary plat must also be notified of

the hearing by reglstered or certified mail- not less than 15 days

^-; ^r +a flrn zlr+a ^F +L^ l-\^-PII-(JI L(J LIIe CrdLe (JI LIIe ltecrf].ng.

(4) When a hearing is held by an agent or agency desi-gnated

by the governing body, the agent or agency sha1l act j-n an

LC 8004
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advisory capacity and recommend to the governing body the

Alrr-rr.\\ral -nndif ional annrnrr-1 ^'^ r^-.:^r nf the nronosedqyy!vvqrt UVIIU!LJUllqf qyylvvOJt V! UEIIIOI U! LIIE yrvyvDs

subdivision. This recommendation must be submitted to the

governing body in writing not later than 10 working days after
f ha nrrl-rl i n horri nn tt

llnternaJ References to 76-3-605:
76-3-504x
76-3-615x

7 6-3-601x
76-3-616 xj

75-3-609x 75-3-615x

Section 3. Section 16-3-615, MCA, is amended to read:

"76-3-615. Subsequent hearings -- consideration of nevt

information -- requirenents for regulations. (1) The regulations

adopted pursuant to ffi 76-3-504 (1) (p) musL comply

with the provisions of this section.

(2) The governing body shall determine whet.her public

comments or documents presented to the governing body at a

hearinq held pursuant to 76-3-605 constitute:
(a) information or analysis of information t.hat was

presented at a hearing held pursuant to 16-3-605 that the public

has had a reasonable opportunity to examine and on which t.he

public has had a reasonable opportunity to comment; or

(b) new information regarding a subdivision application

that has never been submitted as evidence or considered by either
l- ho dn\rarni nn hndrz nr i tc :nant nr .:dAnar\/ at- = l.raari na .lttf i nO*:,ent or agency at a nearfilg q---..:J

which the subdivj-sion applicatlon was considered

(3) If the governing body determines that the public

cornments or documents consti-tute the informat.ion described in
qtthqac,|- i nn l2 \ (h \ l- ha dn\r6rn i nn l,rnArr m= rr.ruvJEULrvrr \L I \pl , LrrE vvvsrlr!lr9 uuuy rttey .
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(a) approve, conditionally approve, or deny the proposed

subdivision without basinq its decision on the new information Lf

the governing body determines that the new information is either

irrelevant or not credible; or

(b) schedule or direct j.ts agent or agency to schedule a

subsequent public hearing for consideration of only the new

information that may have an impact on the findings and

concfusions that the governing body wil-l rely upon in making its

decision on the proposed subdivision.

(4) If a public hearing is held as provided in subsection

(3) (b), the 60-working-day review period required in 76-3-604(4)

is suspended and the new hearing must be noticed and held within

45 days of the qoverning body's deLermination to schedule a new

hearing. After the new hearing, the 60-working-day time Iimit

resumes at the gioverning body's next scheduled public meeting for

which proper notice for the public hearing on the subdivision

application can be provided. The governing body may not consider

any information regarding the subdivision application that is

presented after the hearing when making its decision to approve,

conditionally approver or deny the proposed subdivision."

llnternal References to 76-3-515:
76-3-504x 76-3-504x 76-3-605x 76-3-509x \

Section 4. Section 16-3-620, MCA, is amended t.o read:

"76-3-620. Review requireurents -- written statement. In

addition to the requirements of 76-3-604 and 75-3-609, following

any decision by the governing body to deny or conditionally

1_0 LC BOO4
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approve a proposed subdivision, the governing body shal1, in
accordancew1t.hthetime1imit'estab].ishedinffi
75*3-504 (1) (s), prepare a written statement that must be provided

l-n J_l.ra =^^1inrnf fl-rrf mrrd+ l-\a mrrla --r:i'lrl.r'la l-A f]'ra nrrl-r'li^ -nALL, LII€ ctPPIJ-UdrlL, LI.tdL lttUbL IJcj rltcrLre d.Vd-Lld.rJIE: Lv LIIs yuU-L-LL, ollu

+L-+.Lt10 L .

(1) includes information regarding the appeal process for

the denial or imposition of conditions;

(2) identifies the regulations and statuLes that are used

in reaching the decision to deny or impose conditions and

explains how they appty t.o the decision to deny or impose

condit.ions;

(3) provides the facts and conclusions that the governing

body relied upon in making its decision to deny or impose

conditions and references documents, testimony, or other

materials that form the basis of the decision; and

(4) provides the conditions that apply t.o the preliminary

^l -r ^^^-^--^'1yrqL a.y.ylvvar and that must be satisfied before the final plat

marr hre annrorzed. tr

{Internal References to 76-3-620:
76-3-504 x 76-3-604 x 76-3-609x I

Section 5. Section 76-3-622, MCA, is amended to read:

"76-3-622. ?[ater and sanitation information to accomPany

preliminary plat. (1) Except as provided in subsection (2), the

subdivider shal] submit to the governing body or to the agent or

agency desiqnated by the governing body the information l-isted in

t.his section for proposed subdivisions that will include new

11 rc 8004
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water supply or wastewater facilities. The information must

include:

(a) a vicinity map or plan t.hat shows:

(i) the location, within 100 feet outside of the exterior

property line of the subdivision and on the proposed lots , of:

(A) f lood plains,'

(B) surface water features;

(C ) springs;

(D) irrigation ditches;

(E) existing, previously approved, and, for parcels less

than 20 acres, proposed water wells and wastewater treatment

systems;

(F) for parcels l-ess than 20 acres, mixing zones identified

as provided in subsection (1) (q); and

(G) the representative drainfield site used for the soil

profile description as required under subsection (1) (d); and

(ii) the l-ocation, within 500 feet outside of the exterior

property l-ine of the subdivision, of public water and sewer

facilities;

(b) a description of the proposed subdivision's water

supply systems, storm water systems, sol-id waste disposal

systems, and wastewater treatment systems, including whether the

water supply and wastewater treatment systems are individual,

shared, multiple user, ot public as those systems are defined in

rules published by the department of environmental quality;

(c) a drawing of the conceptual lot layout at a scafe no

smafler than 1 inch equaf to 200 feet that shows all information

I2 LC BOO4
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required for a lot. layout document in rul-es adopted by the

department of environmental- quality pursuant Lo 76-4-104;

(d) evidence of suitabilitv for new onsit.e wastewater

treatment systems that, at a minimum, includes:

of4

the

and

LC8004

/i\ ^ ^^il nrofi'l c |oq^-intinn frnm: rpnresenl-al-iVe\-Ll cl >Ur! v!u!!fE USJUIfPL_LUII IfUilt o !Ey!EoslrLqLJ

drainfield site identified on the vicinity map, as provided in

srrhser-f ion /1'l {a) /i ) /c) th:t comn'l ies wif L ^f --r--A^ ^"b]ishedruuJEULrvrl \f / \q,/ \!,, \u,/ t LrlqL uvrrrl/f19o vvf,LlI JLaITUAIUD IJU

by the department of environmental qualit.y;

(ii1 demonstration that the soil profile contains a minimum

feet of vertical separation distance between the bottom of

permeable surface of t.he proposed wastewater treatment system

a limiting layer; and

(iii) in cases in which the soil profile or

information indicates that qround water is within

natural ground surface, evidence that the ground

other

7 feet of the

water will not

exceed the minimum vertical separation distance provided in

subsection (1) (d) (ii);

(e) for new water supply systems, unless cj-sterns are

nrnnncarl a.ri Aa^^^ a€ rAaalr+- a t.rrf nr -rr- i 1 .:hi I i l- rr.yruPUDEUr EVJLISItUC UI d(rcq(-ld.LC WCTLgI Cl VOrr--*

(i ) ohfa.ined from well 'l oos or tesf ino nf onsife or nearhv\!/ vvuqrrfsu !!vrr! w9!J rvYJ uvuL4rrY

r^rol I c.

(ii) obtained from information contained in published

hydrogeological reports,' or

(iii) as otherwise specifled by rules adopted by the

department of environmental- quality pursuant to 16-4-704;

(f) evidence of sufficient water qualit.y in accordance with

rul-es adopted by the depart.ment of environmental quality pursuant

13 LC 8004
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to 76-4-704;

(g) if the proposed water supplv includes one or more wel-Is

or developed sprinqs pursuant to 85-2-306 (3) (a) (i) (A), pre-

approval from the department of natural resources and

conservation that the total- water appropriat.ed by the subdivision

wil-I not. exceed 10 acre-feet per year.

{g}-.jhrl a preliminary analysis of potential- impacts to

ground water quality from new wastewater treatment systems, using

as guidance rules adopted by the board of environmental review

pursuant to 75-5-301 and 75-5-303 rel-ated to standard mixing

zones for qround water, source specific mixing zones, and

nonsignificant changes in water quality. The preliminary analysis

may be based on currently available information and must consider

the effects of overlapping mi-xing zones from proposed and

existing wastewater treatment systems within and directly

adjacent to the subdivision. Instead of performing the

preliminary analysis required under this subsection (1) (g), the

subdivider may perform a complete nondegradation analysis in the

same manner as is required for an application that is reviewed

under Titl-e 16, chapter 4 .

(2) A subdivider whose land division is excl-uded from

review under 76-4-125(2) is not required to submit the

information required in this section.

(3) A governing body may not, through adoption of

regulations, require waler and sanitation information in addition

to the information requi-red under this section unless the

governing body complies with the procedures provided in

L4 LC BOO4



Unofficial
As of: May 11,

7 6-3-511 . "

(- ,I Infprnat RefFrenCeS tO 76-3-622:
76-3-504x 76-3-501x 76-3-604 x
76-3-608 x 76-3-608x 76-4-104x \

Draft Copy
2012 (4:34pm)

LCBOO4

76-3-604 x

Section 6. Section 85-2-306, MCA, is amended to read:

"85-2-305. Exceptions to permit requirements. (1) (a)

Except as provided in subsection (1) (b), ground water may be

appropriated only by a person who has a possessory interest in

the property where the water is to be put to beneficial use and

exr-l rrsi rze nrnnerf v ri ohts 'i n l-ho rrrnrrnd waf er dprrel onmenl wOrkS

(b) If another person has rights in the ground water

derrelonment urorks- water marr ho annrnnniAj-ed With the Wfitten

consent of the person with those property rights or, if the

giround water development works are on national forest system

l-ands, with any prior written special use authorization required

by federal l-aw to occupy, use, or traverse national forest system

lands for the purpose of diversion, impoundment, storage,
+-^-^-.^..+-+r^-- withdrawal - rrsF- or distribution of water underLIOIIJPUILALIUIt, wlLrru!qwqr, uO9, v! urrL!!

the certificate.
(c) If t.he person does not have a possessory interest in

J-ho roa l nrnnar1- rr €rnm r.rhi ah 1. lra arnrrnrl r^rator m:rr ha
l/rvyu! LJ !!vlrt vvrl!ull Lrr9 Yrvurtv

'i -+^r the rrrrrson shal I nrorri dc f o the owner of the realayyrUPr rO.LgLrt LrrE yE! ovrr errstl! I/!vv tuE uv

property writ.ten notification of the works and the person's

intent to appropriate qround water from the works. The written

notification must be provided to the l-andowner at }east 30 days

prior to constructing any associated works or, if no new or

expanded works are proposed, 30 days prior to appropriating the

15 LC 8004
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water. The written notification under this subsection is a notice

requirement only and does not create an easement in or over the

real property where the ground water development works are

l-ocated.

(2) Inside the boundaries of a controlled ground water

area, ground water may be appropriated only:

(a) according to a permit received pursuant to 85-2-508; or

(b) according to the requirements of a rul-e promulgated

pursuant to B5-2-506.

(3) (a) (i) Except as provi-ded in subsection (3) (a) (ii),

outside the boundaries of a controlled ground water area, a

permit is not required before appropriating ground water by means

of a well or developed spring:

(A) with a maximum appropriation of 35 gallons a minute or

less, not to exceed 10 acre-feet a year' except that a combined

appropriation from the same source from two or more well-s or

developed springs exceeding this limitation requires a permit; or

(B) when the appropriation is made by a local- governmental

fire agency organized under Title '7, chapter 33, and the

appropriation is used only for emergency fire protection, which

may include enclosed storage.

(ii) Outside the boundaries of a control-l-ed ground water

area, a permit is not required before appropriating ground water

by means of a well or developed spring with a maximum

appropriation of 350 gallons a minute or less for use in

nonconsumptive geothermal heating or cooling exchanqe

applications if a1I of the water exlracted is returned without
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,.]^l ^,, Ia f !.^sslqJ Lv Lrrs odlrl€ source aquifer and if the distance between the

extraction well and bot.h the nearest existinq well and the

hydraulically connected surface waters is more than twice the

distance between the extraction well- and the iniection well.

(b) (i) Within 60 days of complet.ion of the well or

developed spring and appropriation of the ground water for

beneficial use, the appropriator shall file a notice of
.^mnl oJ_ i nn r^r'i 1- h tho rlan:rtmanl. An r fnrm nrnrri rlad hrr l- hoLrrv uuyq

rlanrrl- manl- l- lrr^"^1.' i ra ^FF;.,,.-ougn rts orrrces.
(ii1 Upon receipt of the notice, the department shall review

the notice and may, before issuing a certificate of water right,

return a defective notice for correction or completion, together

with the reasons for returninq it. A notice does not lose

priority of filing because of defects if the notj-ce is corrected,

completed, and refiled with the department within 30 days of

notification of defects or within a further t.ime as the

department may a1low, not to exceed 6 months.

(iii) If a notice is not corrected and completed within the

t.i mc a I I owed - f he nri nri f \/ .r-+^ ^F -^^-^^-iation is the date ofurltrE oJ!vwEu, LIIs Ir!Iv!IuJ UCTLE UI AyIJlvyr

refiling a correct and complete notice with the department.

(c) A certificate of water right may not be issued until a

correct and complete notice has been filed with the department,

innlrrrlinn nrnnf Of landOwner nOtifiCatiOn Or a written federaluurllYylvv

^^^^.1 --lDpsura! uos o,'tthorization as necessary under subsection (1). The

original of the certificate must be sent to the appropriator. The

r:^--+*^^r ^r^-l I keen a con\/ of the certlficate in j-ts office inusyqr LrrrsllL Drlo.rr ^sEP 
q uvPJ

Helena. The date of filing of the notice of completion is the
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date of priority of the right.

(d) (i) A subdivider proposinq a subdivision pursuant to

requlations adopted under 76-3-504 (1) (m) shal-I apply for pre-

approwal for an exemption provided by subsection (3) (a) (i) (A) on

a form provided bv the department.

(ii) Within 30 davs of receivinq Lhe aBplrcation, the

department shall determine if the total water appropriated for

the subdivision would exceed 10 acre-feet per vear.

(iii) upon completion of a welf or developed sprinq and

ennrnnriaf inn nf l- hr' crrorrnrl waf er for heneficial use within theUll

subdivision, the appropriator shall- foIIow the requirements for

fi]inq a notice of completion as required by subsection (3).

(iv) A certificate of water riqht issued pursuant to this

subsection may included conditions to ensure compliance with this

section and 76-3-504 (1) (m) .

(v) The department shall adopt rul-es to all-ow for the

incremental development of the volume of water aflowed for the

subdivision.

(4) An appropriat.or of ground water by means of a well- or

developed spring first put to beneficial use between January I,

7962, and July 1, 1,973, who did not file a notice of completion,

as required by laws in force prior to April 74, 1981, with the

county clerk and recorder shal-l file a notice of completion, as

provided in subsectlon (3), with the department to perfect the

water right. The filing of a cl-aim pursuant to 85-2-221 is

sufficient notice of compl-etion under this subsection. The

priority date of the appropriati-on is the dat.e of the filing of a
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notice, as provided in subsection (3), or the date of the filing

of t.he claim of existing water right.

(5) An appropriation under subsection (4) is an existing

right, and a permit is not required. However, the department

shal-l acknowledge the receipt of a correct and complete flling of

a notice of complet.ion, except that for an appropriation of 35

gallons a minute or less, not to exceed 10 acre-feet a year, the

department shall- issue a certificate of water right. If a

certificate is issued under this section, a certificate need not

be issued under the ad;udication proceedings provided for in

85-2-236.

(6) A permit is not required before constructing an

impoundment or pi-t and appropriat.ing water for use by livestock

(a) the maximum capacity

than 15 acre-feet;
(b) the appropriation is

(c) the appropriation i-s

perenni-al flowinq stream; and

nf 1-l-ra imnnrrndmanJ- nr ni]_ ie 1^--
UI LllE lltlpvuIlulrvtte f*- ICJJ

less than 30 acre-feet a vear;

from a source other than a

(d) the impoundment or pit is to be constructed on and will

be accessible to a parcel of ]and that i-s owned or under the

control of the applicant and that is 40 acres or larqer.

(7) (a) Within 60 days after constructing an impoundment or

pit, the appropriator shal-l apply for a permit as prescribed by

this part. Subject to subsection (7) (b), upon receipt of a

correct and compl-ete application for a stock water provisional

permit, the department shall automatically issue a provisional-
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permit. If the dbpartment determines after a hearing that the

rights of other appropriators have been or will be adversely

affected, it may revoke the permit. or require the permittee to

modify the impoundment or pit and may then make the permit

subject to terms, conditions, restrictions, or Iimitations that

it considers necessary to protect the rights of other

appropriators.

(b) If the impoundment or pit is on nationaf forest system

landsr dr application is not correct and complete under this

section until the appticant has submitted proof of any wrj-tten

special use authorizat.ion required by federal law to occupy' use'

or traverse national- forest system lands for the purpose of

diversion, impoundment, storage, transportation, withdrawal' use'

or distrlbution of waLer under the permit.

(B) A person may also appropriate water without applying

for or prior to receiving a permit under rules adopted by the

department under B5-2-113. "

{Internaf References to 85-2-306:
85-2-102 x* 85-2-1.1i x 85-2-236 x 85-2-302 x
85-2-322 x 85-2-330x 85-2-341 x 85-2-343 x
85-2-401x 85-20-601x 85-20-901x 85-20-901x
B5-20-901x 85-20-901 x 85-20-907x 85-20-907x
85-20-901 x 85-20-901 x 85-20-907x 85-20-901 x
85-20-901 x 85-20-907x 85-20-901x 85-20-90lx
85-20-901 x 85-20-907 x 85-20-907x 85-20-901 x
85-20-907 x 85-20-901 x 85-20-901x 85-20-7501x j

NEW SECTION. Section 7. {standard} Applicability. IThis

actl applies to subdivision applications submitted after [the

effective date of this actl.
_END-

20 LC 8004



I rlr.-o .

Agency:
Phone :

E-Mail :

Unofficial
As of: May 11,

Joe P. Kolman
Paco:rnh An:lrrcl-

LSD

444-31 47
j kolmanGmt . gov )

Draft Copy
2012 (4:34pm)

LCB004

2I


